INTRODUCTION 



1. In February this year the Government issued a Parent’s Charter guide, “Children with Special 
Needs”. This guide explained to parents of children with special educational needs their rights concerning 
their child’s education, and how to exercise them. Forthe first time, it guided parents through the complex 
procedures that local education authorities (LE As) need to use for making assessments and statements of 
children’s special educational needs. 

2. That guide was generally welcomed. Pursuing these Charter principles still further, the 
Government now proposes to introduce legislation in the autumn which would give new rights to parents 
of children with special educational needs, and make the education system more responsive to their views 
and choices. 

3. To fulfil these objectives, the Government proposes to legislate to: 

- extend parents’ rights over the choice of school; 

- reduce the time taken by LEAs in making assessments and statements of special educational 
needs; 

- make parents’ rights to appeal more coherent, and to extend those rights; 

- establish an independent Tribunal which would replace the jurisdiction of both the Secretary of 
State and appeal committees to hear appeals under the Education Act 1981 (referred to in this 
document as ‘the 1981 Act’). 

4. The Government also proposes to issue further guidance for authorities on the criteria to be used for 
making assessments and issuing statements. 

5. This consultation paper is not concerned with the special education aspects of future proposals for 
the management of the education service, which wiU be set out in the Government’s forthcoming White 
Paper. 

BACKGROUND 

6. The Education Act 1981 places specific duties on LEAs with regard to children with special 
educational needs. Authorities are obliged to identify those pupils for whom they believe they -as 
opposed to the school - may have to determine the special educational provision. (The definitions of 
special educational needs and special educational provision are set out in the Appendix A.) They must 
then assess those needs and decide whether they do need to determine the provision. Local circumstances 
vary, but very roughly, one in ten pupils with special educational needs has those needs determined by the 
authority. Where the authority believes it should detennine the provision, it must draw up a formal 
statement of the child’s special educational needs and the provision it intends to make to meet those needs. 
The statement also describes the type of school where the provision is to be made, and the name of the 
school where appropriate. 

7. The 1981 Act gave parents aformal right of appeal in two circumstances. First, under section 5(6), 
where an authority has carried out an assessment of a child under section 5 of the 198 1 Act, but decides that 
itisnotrequiredto detennine theprovisionforthat child and does notneed, therefore, to issue a statement, 
the parent can then appeal direct to the Secretary of State. The Secretary of State may direct the authority 
to reconsider its decision. He cannot direct the authority to determine the provision and make a statement. 
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8. The second case for an appeal is where the parents disagree with the special educational provision 
set out in a statement. Under section 8 of the 1981 Act they may appeal to an appeal committee, arranged 
by the LEA in accordance with the provisions of the Education Act 1980. The appeal committee may 
confirm the statement or refer it hack to the authority for reconsideration in the light of its observations. 
The appeal committee’s decisions are not binding on the authority. The authority may either amend the 
statement in the light of the appeal committee’s observations or confirm the statement as it had written it. 
Only after having gone through an appeal committee may the parents make an appeal direct to the 
Secretary of State if they remain dissatisfied with the final decision. 

9. Parents may also complain to the Secretary of State under sections 68 or 99 of the Education Act 
1944 if they believe an authority is behaving unreasonably or is failing in its duties under the 1981 Act. 
Parents may complain, for example, about an LE A’s decision not to assess a child in the first place or to 
re-assess or to cease to maintain a statement. 

PROPOSALS 

Choice of school 

10. Section 6 of the Education Act 1980 gave parents certain rights over the choice of school for their 
child. Parents have been given the right to express a preference as to the LEA maintained school they wish 
their child to attend, and the LEA and the school governors have to comply wifhthatpreference, subjectto 
conditions such as availability of places. These rights do not extend to the parents of a child who has a 
statementof special educational needs. Whenmaking a statement under the 1981 Act, the LEA is under a 
duty to secure that the child is educated in an ordinary school, provided that certain conditions are met. 
Parents are in practice consulted by LEAs about their children’s school, but there are no statutory 
provisions which allow the parents to express a preference or require the LEA to comply with it. 

11. The Govemmentproposes to give parents of children with statements of special educational needs 
a similar legislative right to state apreference for their child’s school as other parents. They would be able 
to state a preference as to the school fi*om the maintained sector to be named in the statement, and the LEA 
would be required to comply with that preference, provided that certain conditions were met. The LEA 
would have to consult the governing body of the school or schools which might be named in a statement 
and be satisfied that the placement would be compatible with the child’s receiving the special educational 
provision specified in the statement, the provision of efficient education for the other children in the 
school and the efficient use of resources. In the case of a child with a statement, the LEA might decide that 
a placement at a particular school would not be an efficient use of resources, even though the school’s 
standard number had not been reached. Once a school had been named in a statement, whether by the LEA 
or by virtue of a detennination by a tribunal on appeal (see paragraph 23), the LEA and the governors of 
the school, whether LEA or grant maintained, would be under a duty to admit the child and make the 
special educational provision specified in the statement. 

12. As the legislation wiU give parents for the first time the initiative in naming a school in a statement 
for their child and provide quite specifically for a right of appeal in that respect (see paragraph 29), it 
follows that they should ensure that their child is educated in the school that is named, unless they have 
made suitable alternative arrangements. Accordingly, the Government proposes that where an LEA 
proposes to serve a school attendance order (SAO) on the parent of a child who^ias a statement, it shall 
name the school in the statement in the SAG. 
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Procedures for making assessments and statements 

13. The Department’s guidance to LEAs, in Circular 22/89 and the Addendum to the Circular, states 
that the period of time from the initial notification by the school or the parents to the LEA that an 
assessment might be necessary to the production of the draft statement for the parents’ consideration 
should not exceed six months. The Government is concerned over the time local education authorities can 
take to complete their statutory duties in assessing a child ’s special educational needs, and in determining 
the provision to meet those needs in a statement Such delays cause undue anxiety to parents and, in the 
worst cases, can cause damage to a child ’s education at a critical stage of development It can only be in the 
best interests of children and their parents that LEAs conductthese processes on a consistent basis within a 
reasonable timescale. 

14. The Government proposes, therefore, to legislate to ensure that the procedures for making 
assessments and statements are conducted within specific timescales. 

15. The Government recognises that there are several agencies and stages involved in the assessment 
process. It believes, however, thatthere is scope withinLEAs to improve administrative procedures and to 
accord higher priority to the assessment process so as to fulfil their duties within reasonable timescales. It 
is proposed, therefore, that the Secretary of State should be able to make regulations setting specific time 
limits for each of the stages. Unless there were sufficient reasons for them not to comply with these time 
limits, LEAs would be in breach of a statutory duty if they overran those limits. The Government would 
propose to consult on the content of the regulations and on guidance about their application. 

Guidance 

1 6. There are local variations in LEAs ’ practices and in the criteria they use both for assessing pupils 
who may have special educational needs and for subsequently deciding whether they are required to 
determine the provision to meet those needs. It is apparent, however, that there is a wide divergence of 
practice which cannot be accounted for simply by these local variations. 

17. The Government proposes to consult on the draft of further guidance on the criteria to which 
authorities should have regard in determining which children should be assessed under Section 5 of the 
1981 Act and, subsequent to that assessment, for which children they should detennine the provision. 
This guidance, which would be issued under new statutory powers, would be tightly defined to ensure that 
all children who merit assessment, and subsequently a statement, were properly provided for, and thatthe 
reasons why an assessment or a statement might or might not be needed and in what terms were also clear. 

Appeals 

18. The Government also aims to improve the process and procedures by which appeals made by 
parents under the 1981 Act are considered. 

19. The present statutory arrangements for appeals have attracted criticism on a number of counts. 
First, there is no avenue of redress open to parents at a local level if the authority decides not to issue a 
statement. Their only right of appeal lies to the Secretary of State. Second, in those cases where parents 
have appealed successfully to an appeal committee against the special educational provision set out in a 
statement, they know that it is stiU open to the authority to confirm its original statement. If the authority 
confinns its earlier statement, the parents face a further appeal to the Secretary of State. This two-stage 
approach inevitably takes a considerable period of time to complete, adding to the anguish of both parents 
and their children. It is not in the child’s educational interests for these disputes to be prolonged and 
become a source of confrontation. 
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20. There have also been concerns expressed about the handling of appeals to the Secretary of State, the 
criticism being levelled chiefly at the length of time it takes to deal with them. The number of appeals 
comingto the Secretary of State has doubled over the last four years. In 1988 there were 37 appeals against 
LEAs’ refusal to issue a statement; in 1991 there were 78. Comparable figures for appeals against a 
statement of special educational needs were 36 and 72. The appeals have become more complex and the 
time taken to deal with them has become much longer. In addition, there are concerns that no opportunity 
exists for appellants to put their case to the Secretary of State at an oral hearing; that advice to Ministers, 
for example finm Her Majesty’s Insp)ectorate, is subject to the same mles of confidentiality which cover 
all official advice; and that the Secretary of State has no powers under the legislation to remit a case to an 
LEA with directions as to how, in his opinion, it should be handled. 

2 1 . The Government has concluded that the present statutory arrangements for appeals under the 1 9 8 1 
Act no longer meet parents’ legitimate expectation of a clear, timely and effective means of redress for 
their grievances against an authority’s refusal to make a statement for their child or for their particular 
specification of the special educational provision needed to meet the child’s needs. There would be clear 
advantages if disputes between parents and authorities were determined by a separate and independent 
body whose practices and procedures would be set out in regulations and whose decisions would be 
binding on the parties to the dispute. The independence and imparfiality of a separate body and the ending 
of the present two-tier arrangements for appeals against statements would give parents greater confidence 
in the appeal system and enable their disputes to be resolved more quickly than they are at present. There 
should be a clear and consistent basis for the making and settling of appeals in all LEAs. Parents should 
know at the outset what it is they will have to do and the time within which they might expect a final 
decision both on their child’s special educational needs and on the special educational provision to meet 
them. 

22. The Government proposes, therefore, to widen parental rights of appeal and to establish an 
independent Special Educational Needs Tribunal to hear appeals. 

The Tribunal 

Functions 

23. The Special Educational Needs Tribunal would hear all cases that tumprincipally on a professional 
judgement or opinion over a child’s special educational needs. That would be in keeping with its proposed 
role as an independent, informed adjudicator whose decisions would be founded in law. The Tribunal, 
however, would not be able to make decisions which would involve the provision of services by health 
authorities or local authorities’ social services departments. 

24. Following its establishment, therefore, it is proposed that the Tribunal would determine all appeals 
against a local education authority’s refusal to determine the special educational provision and make a 
statement following an assessment. If it thought fit, the Tribunal would have the power to dismiss an 
appeal, uphold the appeal and require an authority to determine the provision or to remit the case to the 
authority for further consideration. 

25. The Tribunal would also hear all appeals which currently are made under section 8 of the 1981 Act. 
That section put in place the two— tier system through which parents can appeal against the special 
educational provision set out in a statement of their child ’s special educational needs. The establishment 
of the independent Tribunal would replace this with a simplified one-tier stmcture. 
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26. Replacing local appeal committees would give parents a number of advantages. The Tribunal 
should be seen to have greater independence as it would not be established under the auspices of the same 
LEA that is a party to the appeal. There has been some criticism that the local appeal committees are too 
much part of the LEA to allow them to make independent decisions in some circumstances, particularly 
where resources orplacements in schools otherthan those maintained by thatlocal education authority are 
involved. In line with the principles of the Citizen’s Charter, a body considering an appeal should be seen 
to be independent of all the parties, so that parents may have greater confidence in the impartiality of the 
decisions. 

27. The Tribunal’s decisions would be binding on all parties to the case where appeal committee 
decisions are not. That will end the present arrangements whereby parents who have successfully 
appealed to a local committee will not then be faced with having to appeal a second time where an 
authority has not accepted the appeal committee’s recommendations. The proposed one-tier system 
should therefore also significantly contribute to reducing the overall length of time that an appeal takes. 
The Tribunal’s decisions would also be binding on schools which would be under a new duty to admit a 
child whose statement named a particular school. 

28. After considering an appeal against the special educational provision in a statement, the Tribunal 
could dismiss the appeal, confirm or amend the statement as it saw fit, or decide that the authority should 
cease to maintain the statement. 

29. The Government also proposes to give parents new rights of appeal against LEAs ’ decisions under 
the 1981 Act. Parents would be able to appeal against an authority’s refusal to make an assessment 
following a request under section 9(1) of the 198 1 Act or a refusal to re-assess a child who has a statement 
under section 9(2). They would also be able to appeal against an authority ’s decision to cease to maintain a 
statement. Although parents have to be consulted where authorities propose to cease to maintain 
statements, they currently do not have a formal right of appeal against the authority ’s final decision. The 
legislation would also provide for a specific right of appeal against a school named in a statement. 

30. These new appeals would fall to the Tribunal to hear. It could either uphold the authority’s decision 
not to assess a child or it could require that the authority do so. In cases involving an authority ’s decision to 
cease to maintain a statement, the Tribunal could uphold the decision or decide that the authority should 
maintain the statement in its original fonn. In an appeal involving the name of a school, the Tribunal could 
confirm the school named by the LEA or name a different school. 

31. hi all appeal cases the parent would be required to set out clearly in the notice of appeal not only the 
grounds on which relief was sought from the LEA’s decision but also what the parent believes should be 
done in respect of the child concerned, and why it should be done. The Tribunal should then have as full a 
picture as possible of the parent’s and LEA’s position in relation to the needs of, and special educational 
provision for, the child. 

32. The Tribunal would be given the power to establish the facts in a case and would have to give 
reasons for its decisions. Appeals against its decisions would lie to the High Court on points of law only. 

33. The Secretary of State would still consider complaints over local education authorities’ 
administrative decisions relating to their 1981 Act functions, most notably in respect of their alleged 
failure to arrange the special educational provision specified within a statement of special educational 
needs. He would continue to consider these complaints under section 68 or section 99 of the Education 



5 

Printed image digitised by the University of Southampton Library Digitisation Unit 



Act 1944, and could then make a direction if he were satisfied that an authority was acting unreasonably or 
was in default of a statutory duty. 

Composition and Structure 

34. The legislation would give the Secretary of State die power to establish the Tribunal under a 
President. The Tribunal would then sit as a number of regional tribunals, each having the same 
jurisdiction, under regional chainnen. The regional tribunals would be drawn from a panel of legally 
qualified chainnen, and fiom a panel of members, some of whom would have experience and expertise 
within the special educational needs field and in local government. The chainnen would be appointed to 
the panel by the Lord Chancellor, whilst the Secretary of State would appoint the panel of members. 

35. The Secretary of State would make by secondary legislation the Rxiles governing the procedures to 
be followed by the Tribunal. He would also set out in a Code of Practice, which would be issued under new 
statutory powers, the criteria to which the Tribunal would have regard in making their decisions. This 
would serve the further puipose of ensuring that appellants were properly infonned from the outset of their 
rights, of the procedures to be used in hearing the appeal and of the factors to which the Tribunal would 
have regard in reaching their decisions. It is expected that the Rules would set time limits within which 
appeals could be brought to the Tribunal, a target deadline for the hearing, and the period within which the 
parties would have to submit the evidence that they wished to present to support their case. The 
procedures would be designed to enable cases to be heard and decided as expeditiously and efficiently as 
possible. They would be as straightforward and simple as possible, whilst retaining the right of both sides 
to have ample opportunity to puttheir case, and include the rightto representation. The Rules would also 
cover other issues such as the level of representationpermitted; the circumstances in which cases might be 
considered without an oral hearing; the disclosure and inspection of documents; the calling of expert 
witnesses; and the withdrawal of appeals. 

36. The Tribxmalwouldbe placed xmderthesupervisionoftheCouncil on Tribunals. Appellants would 
be eligible to secure legal aid for advice on the preparation of their case, but not for representation at the 
Tribunal 

RESOURCING 

37. The Department for Education would resource and service the Tribunal. However, as local 
authorities would no longer be responsible for the establishment and servicing of appeal committees to 
hear appeals xmder the 1981 Act, the consequent savings would be transferred from local authorities’ 
revenue support grant The other measures proposed should be cost neutral for authorities. 

TIMETABLE FOR IMPLEMENTATION 

38. The Government intends to introduce legislation to amend the 1981 Act in the autumn. It 
anticipates that the Bill would receive Royal Assent by summer 1993, and that its provisions would be 
implemented by autumn 1994. The Bill would establish the right of a parent of a child with a statement to 
state a school preference, and the duty on the governors of a maintained school named in a child’s 
statement to admit that child, as well as providing for the wider parental rights of appeal. It would enable 
the Secretary of State to establish the Special Educational Needs Tribunal, which it is expected could 
begin working in the autumn of 1994; and for him to make regulations for the new Tribunal’s detailed 
operation, and to make detailed regulations setting time limits for the various stages of the assessment 
process. In due course, the Department will consult on the draft regulations and further guidance on the 
working of the 1981 Act 
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DEFINITIONS OF SPECIAL EDUCATIONAL NEEDS AND SPECIAL 
EDUCATIONAL PROVISION 



APPENDIX A 



Section 1 of the Education Act 1981 defines special educational needs and special educational provision 
in the following terms: 



1. For the purposes of this Act a child has ‘special educational needs’ if he has a learning 
difficulty which calls for special educational provision to be made for him. 



2. Subject to subsection (4) below, a child has a ‘learning difficulty’ if - 

a. hehas asignificantly greaterdifficultyinleamingthanthemajority of children of his age; 
or 

b. he has a disability which either prevents of hinders him from making use of educational 
facilities of a kind generally provided in schools, within the area of the local authority 
concerned, for children of his age; or 

c. he is under the age of five years and is, or would be if special educational provision were 
not made for him, likely to fall within paragraph (a) or (b) when over that age. 



3 . ‘ Special educational provision’ means - 

a. in relation to a child who.has attained the age of two years, educational provision which 
is additional to, or otherwise different from, the educational provision made generally for 
children of his age in schools maintained by the local education authority concerned; and 

b. in relation to any child under that age, educational provision of any kind. 



4. A child is not to be taken as having a learning difficulty solely because the language (or form 

of the language) in which he is, or will be, taught is different from a language (or form of a 
language) which has at any time been spoken in his home. 
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ORGANISATIONS CONSULTED 



LOCAL AUTHORITY ASSOCIATIONS 

Association of County Councils 
Association of District Councils 
Association of Metropolitan Authorities 
Association of London Authorities 
Local Government Information Unit 
National Association of Local Councils 
Society of Education Officers 
Council of Local Education Authorities (CLEA) 



LOCAL EDUCATION AUTHORITIES 

Chief Education Officers - England 

Chief Education Officers - Islands 

Chief Education Officers - Inner London Boroughs 

National Association of Maintained Charitable Secondary Schools 

Service Childrens Education Authority (SCEA) 



PARLIAMENT 

House of Commons (Library) 

House of Commons (Norman Shaw Library) 

House of Commons Committee Office 
House of Lords Library 

Clerk to Select Committee on Education, Science and Arts 
Members of Select Committee on Education, Science and Arts 
Jack Straw MP (Lab) 

Don Foster MP (SLD) 

Lord Peston (Lab) 

Baroness Blackstone (Lab) 

Lord Ritchie of Dundee (SLD) 

Lord Campbell of AJloway 



FURTHER AND HIGHER EDUCATION 
The Open University 

Universities providing Initial Teacher Training Courses 

FE establishments providing Initial Teacher Training Courses 

Voluntary Colleges/Institutions providing Initial Teacher Training Coumes 

Voluntary CoUeges/Institutions providing Teacher Training Courses 

Validators of Initial Teacher Training Courses 

Colleges offering Educational Administration for B Ed degree 
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University of Lx)ndon Institute of Education (INSET) 
Council for the Accreditation of Teacher Education(CATE) 



GOVERNMENT DEPARTMENTS AND NDPBS 

Central Office of Information (COI) 

Commission for Local Administration 

Department of Health 

National Curriculum Council (NCQ 

School Examinations and Assessment Council (SEAC) 

Welsh Office (Education Department and HM) 

Northern Ireland Office (Education Department) 

Scottish Office (Education Department) 

INJOEPENDENT SCHOOLS ORGANISATIONSfCTCs 

Association of Governing Bodies of Public Schools 
Association of Governing Bodies of Girls’ Public Schools 
Grant Maintained Schools Tmst 
Incorporated Association of Preparatory Schools 
Indep)endent Schools Association Inc 
Independent School Bursars Association 
Independent Schools Joint Council 

ASSOCIATIONS WITH EDUCATIONAL INTERESTS 

Advisory Centre for Education (ACE) 

Campaign for the Advancement of State Education (CASE) 
National Association of Governors and Managers 
National Association of Inspectors and Educational Advisers 
National Association for Primary Education 
National Foundation for Educational Research 



REUGIOUS BODIES 

Catholic Education Service 

Diocesan Education Committees (Church of England) 

Diocesan Education Committees (Roman Catholic) 

Free Church Federal Council 

General Synod of the Church of England Board of Education 
London Diocesan Board for Schools 
London Board of Jewish Religious Education 
Methodist Church Division of Education and Youth 
tethodist Colleges and Schools 
laker Social Responsibility and Education 
le Religious Education Council of England and Wales 
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SOCIALIWELFARE 



National Association of Chief Education Welfare Officers 
National Association of Social Workers in Education 



SEN ORGANISATIONS 

Action Support for the Special Needs Child 

Association for AH Speech Impaired Children 

Association for the Education and Welfare of the Visually Handicapped 

Association of Independent Residential Special Schools 

Association of Educational Psychologists 

Association of National Specialist Colleges 

Association of Special Education Tutors 

Association for Spina Bifida and Hydrocephalus 

British Association of Teachers of the Deaf 

British Deaf Association 

British Dyslexia Association 

British Epilepsy Association 

British Psychological Society 

Centre for Studies in Integration in Education 

College of Teachers of the Blind 

Contact a Family 

Defining Dyslexia 

Disabled Living Foundation 

Down’s Childrens Association 

Dyslexia Institute 

Independent Panel for Special Education Advice 
Invalid Childrens Aid Association 
MENCAP 

National Association of Advisory Officers for Special Education 
National Association for Gifted Children 

National Association of Independent and Nonr-maintained Special Schools 
National Association for Mental Health (MIND) 

National Association for Special Educational Needs (NASEN) 

National Bureau for Students with Disabilities (SKILL) 

National Association of Workers for Maladjusted Children 

National Autistic Society 

National Children’s Bureau 

National Childrens Home 

National Deaf Childrens Society 

National Deaf-Blind and Rubella Association (SENSE) 

The Elfrida Rathbone Society 
National Society for Epilepsy 
National Union of the Deaf 
Network for the Handicapped 
Parents in Partnership 
Peter LieU (Solicitor) 

Royal Association for Disability and Rehabilitation (RADAR) 
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Royal National Institute for the Blind 
Royal National Institute for the Deaf 
The Spastics Society 

Special Educational Needs National Advisory Council (SENNAC) 
University of London Institute of Education (SEN) 

University of London Institute of Child Health 

University of Manchester Centre for Educational Guidance and 

Special Needs 

Voluntary Council for Handicapped Children 

Voluntary Oiganisations Liaison Council for the Under Fives 



TEACHERS ASSOCIATIONS/UNIONS 

Assistant Masters and Mistresses Association 

National Association of Head Teachers 

National Assn of Schoolmasters and Union of Women Teachers 

National Confederation of Parent/Teacher Associations 

National Standing Conference of Hospital Teachers 

National Union of Teachers 

Professional Association of Teachers 

Secondary Heads Association 

Society of Headmasters of Independent Schools 



HEALTH AND SOCIAL SERVICES AUTHORITIES AND OTHER ORGANISATIONS 

Regional Health Authorities in England 
District Health Authorities in England 

Special Health Authorities for London Post-Graduate Teaching Hospitals 
Directors of Social Services 
Family Health Service Authorities 
Community Health Councils 

Royal CoEege of Nursing 
Health Visitors Association 
Amalgamated School Nurses Association 
College of Speech and Language Therapists 
Association of Speech Therapy Managers 
British Medical Association 
General Medical Services Committee 
British Paediatric Association 
Joint Consultants Committee 
Public Health Medicine Consultative Committee 
Royal College of Community Medicine 
ociety of Community Medicine 
imunity Paediatric Group 
onal Association of Health Authorities 
lardos 
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